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Note to members, national committees and groups

Subject: reminder on ICC policy positions on trade and environment in the context of the Doha Development Agenda

Further to the Doha Ministerial Declaration of November 2001 and as part of the Doha Development Agenda, the World Trade Organization (WTO) has undertaken negotiations in its Committee on Trade and Environment (CTE) on the following trade and environment issues:

· the relationship between existing WTO rules and specific trade obligations set out in multilateral environmental agreements (MEAs), and

· the reduction or, as appropriate, elimination of tariff and non-tariff barriers to environmental goods and services.

In addition, some governments have filed position papers with the WTO in the course of CTE meetings which have sought to introduce interpretations of the so-called “precautionary principle” into discussions of environmental labeling and other trade and environment issues.

In the lead-up to the 5th Ministerial Conference of the WTO that will be held in Cancún (Mexico), 10-14 September 2003, we would like to take this opportunity to remind you that ICC has in recent years agreed policy positions on these issues.

The relationship between existing WTO rules and specific trade obligations set out in multilateral environmental agreements

ICC’s position on the relationship between existing WTO rules and specific trade obligations set out in multilateral environmental agreements (MEAs) can be found in a policy statement entitled “Trade measures for environmental purposes” (document 103/187 rev., 24 October 1996, 4 pages).

In this policy statement, ICC calls for the development of “further internationally agreed criteria for the use of trade measures within the context of MEAs, in order to minimise opportunities for protectionist and trade-disruptive measures. This may be achieved by applying clearly defined presumptions of WTO consistency to specific trade measures considered for inclusion in MEAs.  Such criteria would provide an effective guide for the development and design of trade measures in MEAs, and ensure mutual consistency between international environmental and trade law”.  ICC believes that the use of trade measures in MEAs to achieve environmental objectives should be subject to a number of basic disciplines set out in the policy statement.

“As a matter of principle, the use of trade measures in MEAs to achieve environmental objectives should only be contemplated as a last resort, following the proper consideration of all alternative policy options. Whenever other policy options are feasible to achieve the same objectives, these should be used in preference to trade measures.  Trade measures should only be used when alternative measures would be ineffective in achieving the environmental objective without the complementary use of trade measures.”

WTO jurisprudence in this area has developed substantially since the issuance of the ICC statement referenced above in 1996, and several MEAs with trade measures have moved ahead or been concluded.  Nonetheless, progress in clarifying the relationship between MEAs and WTO disciplines has been slow.  Therefore, the policy recommendations in this statement are still relevant and adequately reflect ICC’s position on this issue.

The reduction or, as appropriate, elimination of tariff and non-tariff barriers to environmental goods and services
On the issue of reduction or, as appropriate, elimination of tariff and non-tariff barriers to environmental goods and services, the ICC position is contained in the policy statement entitled “ICC proposals on market access for non-agricultural products” (document 103 / 238 rev 2 final EN, 6 pages).

The relevant excerpt of the statement reads as follows: “ICC (...) urges WTO members to take all necessary steps to ensure that the letter and the spirit of the Doha Development Agenda regarding the reduction and/or elimination of tariffs on environmental goods is satisfied. WTO members should identify a list of commonly agreed objective criteria for the identification of environmental goods, in conjunction with work undertaken in APEC and the OECD.  Production and/or process methods (PPMs), as well as the end-use of a product, should be excluded as criteria. WTO members should allow the necessary flexibility for these criteria to cover new or improved environmental goods.  This will ensure that the benefits of this initiative, in terms of trade, development and the environment, can be maintained and expanded in the face of new technology and new environmental risks, without the need to wait for another multilateral round of negotiations.”

The appropriate use of precaution, science and risk in trade and environment policy

Concerning strengthening the scientific foundation of policies aimed at protecting human health and the environment while minimizing trade barriers, the ICC position is set out in the policy statement entitled, “Precaution, science, risk, and trade” (document 103-42/9 final EN, 18 November 2002, 6 pages).

There are several relevant excerpts of the statement:

“The exercise of precaution in the context of international trade is expressly provided for in multilateral trade agreements under the GATT/WTO. The authority to take science- and risk-based action under these provisions should be maintained, as should the scientific discipline that underpins them.”

“ICC is concerned that some governments as well as private groups favour extreme uses of precautionary measures, considering a modest indication of doubt or concern, or even an unanswered question, as an absolute standard for action overriding all other considerations, and in some cases, taking precedence over domestic and international regulations. Such unbalanced application of precaution has been used to justify restricting, or even eliminating a technology even though the risk may be remote or manageable and the evidence of the risk limited, unsupported or unverified. As a result, concern persists that governments will use this concept to justify discriminatory and trade-restrictive measures without scientific rationale instead of relying on existing domestic and international rules and disciplines and cooperative efforts to carefully evaluate and address the risk in question.”

“Business supports cooperative international efforts involving both public and private sectors to develop and share scientific data that help improve the accuracy and relevance of risk assessments and recognizes best practices with regard to methodology and quality assurance. The responsibility remains with governments to ensure that precautionary risk-management measures that they take in circumstances of uncertainty involve scientifically substantiated threats to health or the environment, are least trade-restrictive and are taken only after full consideration of their negative impact on economic development and on further improvements in social and environmental wellbeing.”

The full texts of these policy statements are sent to you together with this note for easy reference.

We encourage you to circulate these statements to relevant government officials, and within your companies and business organizations as appropriate.
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